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February 9, 2009

Representative Powell
Utah House of Representatives
Via E-mail: kraigpowell@utah.gov

Dear Representative Powell:

| am writing to urge you to oppose HB 154, and in particular, the amendments
shown on lines 116 through 120 of that bill. The proposed bill would establish a State
policy of inflicting a financially crippling, and in many cases fatal blow to small
subcontractors in circumstances where they failed to submit a notice that was incapable
of reaching its intended recipient.

This letter will first explain the difficulties being faced by small subcontractors so you
can see how this legislation will impact them. It will then explain how the law exists now
and how the subcontractors will be impacted if the law is changed. | will briefly explain how
there are conflicting interests within the construction industry and how the interests being
furthered in this bill are those of owners and general contractors, to the detriment of
subcontractors and suppliers. Finally, | will propose what | believe to be a better solution.

An All-To-Frequent Scenario

The following scenario is presented from real-life events that take place regularly
throughout the state, in some form or fashion, over and over again.

A general contractor asks a subcontractor to construct improvements on a property.
The subcontractor agrees and provides the improvements requested. The subcontractor
then submits an invoice to the general contractor seeking payment. The general contractor
says he can’t pay the subcontractor because he hasn'’t received payment from the owner
yet. The subcontractor waits, and waits, and waits. Meanwhile, the subcontractor is
incurring high finance charges from the supply company he purchased materials from and
the supplier is threatening to sue him. The subcontractor can’t pay his bills and is in
danger of going bankrupt. He can't collect from the general contractor because his
contract forbids him from suing the general contractor until the general contractor has been
paid by the owner. In any event, the general contractor is also insolvent because it hasn't
been paid either. Finally, in an attempt to get the owner to pay, the subcontractor takes
the only action available to him — he records a mechanic’s lien against the owner’s
property, hoping this will force the owner to pay for his improvements. With a lien, the
subcontractor will likely obtain payment from either the owner or from a sale of the
property.
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In response, the attorney of the owner/contractor sends the subcontractor a letter
stating that the lien is wrongful because the subcontractor didn’t file a preliminary notice.
Up until this point, the subcontractor was not aware that he was supposed to file a
preliminary notice. The attorney demands that the lien be released immediately or else
he will sue the subcontractor for treble damages and attorneys fees. Having a family to
support and little money to litigate, and believing his lien is wrongful, the subcontractor
removes his lien. He now has no recourse, other than to wait for the owner to decide when
and if to pay.

The owner, having no liens on the property, does not need to borrow money to pay
for the improvements rendered by the subcontractor. Instead, the owner can wait to pay
until he is able to sell his property, until he can qualify for financing to pay for all of the
upgrades he “just had to have” but which were not in his budget, until he obtains favorable
financing terms, or until he finds renters. The owner can successfully shift the burden of
financing the construction onto the subcontractor, at least with respect to those
improvements furnished by the subcontractor. In some cases, the owner will simply
decide that he’s aiready paid enough and the subcontractor will never be paid for the value
he added to the owner’s property.

The company that sold construction supplies to the subcontractor on its credit
account becomes tired of waiting for payment and files suit against the subcontractor. If
the subcontractor is lucky, the supplier will have a lien against the property and the lawsuit
will include a claim to foreclose the lien. However, if the supplier did not file a timely
preliminary notice, it will have lost its lien rights as well, just like the subcontractor, leaving
the supplier with one remedy — suing the subcontractor. The supplier will obtain a
judgment against the subcontractor and seize all of his property, forcing him into
bankruptcy. Even worse, in some situations the supplier will be able to obtain payment
from Utah’s Lien Recovery Fund. If this happens, the subcontractors license will be
revoked (this is mandatory), leaving the subcontractor with no further way to earn a living.
He will have to seek out a new occupation — all because he failed to file a preliminary
notice.

Residential subcontractors are often very small businesses, sometimes just a one-
man operation. They are usually the parties least capable of bearing the costs of financing
a new project. Yet, when they fail to file a timely preliminary notice, the burden of financing
the construction is shifted onto them. Many subcontractors, though skilled builders, do not
understand the complexities I've described above, and therefore don’t understand the need
to file a preliminary notice. Others are not good on computers and some may not even
own a computer, leading them not to file preliminary notices. Many simply do not know of
the SCR urnitil they have to try to enforce a lien, at which time it is too late. New
subcontractors enter the industry daily, and the process starts over again.
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While some might argue that it is appropriate to inflict such a severe punishment on
a subcontractor who fails to post a Preliminary Notice that would have found its way to the
owner or general contractor, it does not seem to be good public policy to do so when the
notice would never have been sent to the owner or contractor, had it been posted. Yet this
is precisely what HB 154 is intended to do. This policy will certainly drive many
subcontractors out of business and into bankruptcy for an inconsequential and trivial
offense.

The Current Law

Utah has an online registry that is supposed to identify every construction project
in the State. Itis called the State Construction Registry, or “SCR” for short. Each time a
new construction project begins, information identifying the project (such as the address,
owner, contractor, etc) is supposed to be sent to the SCR. The project information
submitted to the SCR is called a “Notice of Commencement.”

Utah Code Annotated Section 38-1-31(1)(a) currently states that a Notice of
Commencement can be created through a two-step process: 1) the city/county submits a
copy of its building permit to the SCR for input into the registry, AND; 2) “the original
contractor or owner-builder may file a notice of commencement based on the building
permit issued by the local government entity.” Id. The second step in this process is very
important because it is the only way the SCR can acquire the e-mail address of the owner
or contractor and it is the only realistic way to correct inaccurate information found on the
building permit (which occurs very frequently). This second step is accomplished when
either the owner or contractor locates their project on the SCR and attaches either a
“Confirmation” notice (indicating that the information entered from the building permit is
accurate) or an “Amendment” notice (correcting inaccuracies in the information entered off
of the building permit).

Once a Notice of Commencement is created, all subcontractors working on that
project are required to identify themselves by attaching a notice to the project. This notice
is called a “Preliminary Notice” and it contains the name and address of the subcontractor
and a description of the improvements being furnished by the subcontractor. When a
subcontractor attaches its Preliminary Notice to the SCR, a copy of the notice is
automatically e-mailed to the owner or general-contractor at the address provided by the
owner/contractor in its Confirmation or Amendment notice.

The purpose of the SCR is to help the parties holding the construction money (i.e.
the project’s owner and general contractor) to identify the subcontractors working on their
project so they can make payments to the subcontractors without the need for liens and
lawsuits.
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If a Notice of Commencements exists on the SCR, but a subcontractor fails to attach
a Preliminary Notice, the subcontractor loses his right to record a mechanic’s lien against
the property. He also loses his right to obtain payment from a payment bond. (A payment
bond is tantamount to an insurance policy purchased by the general contractor that insures
that all subcontractors and suppliers will be paid). In many instances, this may resuit in the
subcontractor not being paid (especially where the general contractor is insolvent or where
the subcontract provides that no payment is due to the subcontractor until the owner has
paid the general contractor).

According to statistics furnished by the Division of Occupational and Professional
Licensing, it appears that general contractors and owners are only registering with the SCR
on around 10% of the projects done in the State.' This means that the parties hoiding the
money (i.e. the property owners and general contractors) are only receiving copies of the
subcontractor’s Preliminary Notices on 10% of the construction projects. On the remaining
90% of the projects, the Preliminary Notices filed by subcontractors are never sent to the
owners and general contractors because the owners and general contractors have not
signed up and furnished their e-mail addresses.

As the law is currently written, subcontractors who do not file a Preliminary Notice
are not stripped of their lien or payment bond rights if neither the owner nor the general
contractor signed up to receive copies of the Preliminary Notices. Itis a “no harm, no foul”
situation because, even if the subcontractor had filed his Preliminary Notice, it would never
have been sent to the parties with the money because the owner and general contractor
did not register with the SCR. The current law recognizes that it makes no sense to punish
the subcontractor for failing to post a notice that would never have been sent to anyone,
while rewarding the non-registering owner/contrator by removing the subcontractor’s lien
rights.

The Changes Proposed by House Bill 154

House Bill 154 is intended to eliminate the “no harm, no foul” rule. It proposes to
amend the statute so that non-filing subcontractors are always stripped of their lien and
bond rights, even on projects where no one would have received their notice anyway.

This proposed change is accomplished by changing the word “and” to “or” on Line
116 and by making the changes shown on lines 117 through 120. Please note that the
proposed changes in lines 117 through 120 are apparently intended to strip those lines of
their current meaning (i.e. to repeal this section) in a non-obvious way. These lines, as

'Attached are two graphs showing the total number of new projects entered into the
SCR over the last three years and the number of those projects that were initiated by
either a general contractor or an owner.
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changed, add nothing to the statute, since the language being proposed is already in the
existing statute, word for word. (See lines 130-133).

The bill's sponsor will argue that the legislation was always intended (by him and his
attorneys/lobbyists) to do just what he proposes now. Yet that is not what the biil says.
Otherwise, there would be no need to change it. The law, as currently written, plainly
describes a two-step process. | don’t know how the sponsor can assume that all of the
other legislators somehow understood that “and” actually meant “or” when the statute was
initially passed. Nonetheless, even if it did, the intent would have been unfair then and it
is equally unfair now. It makes no sense to amend a statute to clarify that the legislature
did in fact intend to adopt a bad policy to begin with. The bad policy, if included in the
original statute, needs to be removed.

The sponsor has been claiming that this simply codifies case law. On this issue he
is mistaken, probably because he didn't initially understand that it takes an appellate court
decision to create binding “case law.” There have been a few trial court level decisions on
this issue. I've heard of two trial court cases, one interpreting the statute in the way I've
proposed it should be interpreted and the other the opposite, but neither of these decisions
are binding case law. There have been no appellate decisions on this issue (though the
issue will be coming before the Utah Supreme Court for the first time on April 1). In any
event, this is a policy issue that should be decided by the legislature, not the courts.

The sponsor’s mantra will be “we need transparency,” or in other words, the owners
and general contractors need to be able to see who is working on their projects. However,
does this need outweigh the need of subcontractors to be licensed and to earn a living,
especially where the owners and contractors aren’t looking at the subcontractor’s notices
anyway? The sponsor will also disguise his policy intentions by claiming he is simply trying
to close a “loophole.” He is actually trying to establish a bad policy favorable to his own
industry.

Conflicting Interests

Please note that, when it comes to lien and bond rights, the interests of owners and
contractors are diametrically opposed to the inferests of subcontractors. Subcontractors
need liens to secure payment for the improvements they furnish to the property. Owners,
on the other hand, do not want liens on their property. Absent a dispute with the owner,
general contractors usually side with the owner on the issue of subcontractor’s liens.

Subcontractors obviously value the ability to be paid from an insurance company
under a payment bond. On some occasions, a payment bond may be the only source of
payment available to a subcontractor. The general contractor, on the other hand, almost
never wants a subcontractor to be paid under a payment bond because the surety
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5 January 2009

West Jordan, UT 84084
ATT: Flnance/ Management Department.
RE: Notice of Mechanlc 5 Lien / 1186 South Glendale Drive, Salt Lake Gounty

To Whom it May Concam

o r-jﬂm cometo my atterttion thiat INENENENNNN = filed a Notice of Lien Entry No.
'I!0‘586023 BookiG667, [Page 6440, for a sum of $1,609.72 (see attached).: You never
pon directly with.the property owner accordingly, Currant Creek is consndamd a
'fowurpdaes of filing ahen i
on Registry srmadvbY UCA'3 3-1727 et'seq, was enacted to pro\nda'
# , sich as owners, a cantral Iocatibiy where could be ascertainad all
potamal pastiéis having an interest in the mal praperty. Infact, a party's right te file a lien
. has been modified by the newly enacted legisiation (see UCA 38-1-7). Since a Notica of
© - . . Gommencement was ed with the State Construction Registry by M-13 Construction Inc.,
" jien any and alt subcoftractors mugf fleia Preunmary Natice within "the tater of: (A) 20
i ent of its awn work dthe cormencesmanit of fumishing labor,
service: eqmpmnt and material to 8 congtriction project; ar(B) 2D days after the fillng of a
... hotice of commencemgnt”, (UCA 38-1-32(1)(a)(i)) Fallwe to timely file the preliminary
" wtice Tasuls in @ loss of right to lien the real property for any Iabor s8rvice, equipment,
R Mﬁl mﬂenal provided.

- Mmh ase, yod filed g preliminary notlca on 1t1/2012008 themfm you are unable o claim
£ &l Wil oririvaice biled prior to this date. Youieven clelen in the lon that the work was
.- periohifpd btwien July 31, 2008-and Aggustd1, 2008 The ifathed ien is wrongfut and
m.m ancumbrange on the tithe pursiant fo UCA 38--1, -Accordingly, pursuant to
'demandmmmmlﬂenbemmmm 14 days from the
. ofihlsléthr ‘Shogkd'you refuise-to remove e lien, wewil e forced to seek il
R ﬂallaﬁfe dmages uding trébie damauos in‘an amoufit of $4,829.16 and attomey fees.
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: e hg 1300 Norh Valcy. 807 489 3215
M-13% CONSTRUCTION Y te N Speingyela. Fox GO 1R9.8493

Lk Bagr wplisitg! waarm 15 com

o it should be noted that M-13 has every intention of paying you the ambunt approved to be

_ pald as soon as possible. Hopefully we will ba paid this month; howsver, this lien will

aclually slow the process of the owners recelving final funding. This fien must be removed
immediately.

| As stated, you would have no fien rights on any amounts owed prior th Octaber when you

e iied of he SCRT We st protect the owher, and your contract with & 13 Conétriction
o inc. specifically binds you to keep the project free and clear of liens. | You must cooperate
with this letter immediately and immediately remove the llen. Should you have any
‘o i please feel free to contact me at your eatliest convenience,
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